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In the United States Court of Appeals for the 
District of Columbia 


No. 8557 

United States ex rel. Robert E. Lee Jordan, appellant 

v. 

Harold L. Ickes, Secretary of the Interior, appellee 


APPEAL FROM FINAL JUDGMENT OF THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from the final judgment of the District 
Court granting a motion of the appellee for summary judgment. 
(Appellant’s App. 25.) The action is one in mandamus and for 
declaratory relief and is designed to obtain for appellant two 
oil and gas leases on submerged lands off the coast of California. 
The motion was made on the complaint, and the affidavit of 
Assistant Secretary Chapman, on the grounds that there is no 
genuine issue as to any material fact, and that the defendant 
is entitled to judgment as a matter of law because (a) the com¬ 
plaint fails to state a claim against the defendant, and (b) the 
court lacks jurisdiction. 

The complaint 

In substance, the complaint (Appellant’s App. 1-fi) alleges 
these facts: On or about April 6, 1937, the appellant filed with 
the register of the General Land Office in the Department of 
Interior at Los Angeles two applications for oil and gas leases 

(i) 


V 


covering certain submerged lands owned by the'United States, 
not within any known geological structure of a producing oil or 
gas field, off the west coast of the State of California. On or 
about June 8, 1937, the Commissioner of the General Land 
Office rejected these applications upon the ground that the De¬ 
partment of Interior was without jurisdiction and authority to 
grant them; this action of the Commissioner was erroneous, 
because the United States owns the land involved and the De¬ 
partment has jurisdiction. On August 6, 1937, the appellant 
appealed to the Secretary of the Interior and has diligently and 
persistently urged the Secretary to take action thereon. 
Although nearly five years have elapsed since the appeals were 
filed, the Secretary “has failed to act thereon.” 

The complaint prays for this relief (Appellant’s App. 4, 5): 
1. A finding that title to the submerged lands and the minerals 
therein, described in the appellant’s applications, is in the 
United States and a part of the public domain. 2. A declare 
tion that the Secretary of the Interior has jurisdiction to lease 
such lands under the Mineral Leasing Act of February 25,1920 
(41 Stat. 437 ; 30 U. S. C. sec. 181 et seq.). 3. A writ directing 
the Secretary of the Interior to show cause why the appeals 
from the action of the Commissioner of the General Land Office 
should be further held without determination. 4. An order 
directing the Secretary to execute and deliver leases to the 
appellant on his two applications. 

The affidavit in support of motion for summary judgment 


The affidavit of Assistant Secretary Chapman in support of 
the appellee’s motion for summary judgment (Appellant’s App. 
19, 20) indicates the following facts: The appellant’s appeal 
was filed in August 1937. On August 8, 1938, he filed a brief 
in support of his appeal. No decision has been rendered by the 
Secretary other than a decision notifying the appellant that 
action on the appeal was suspended pending legislative action 
and judicial determination with respect to the title and juris¬ 
diction of the United States over submerged lands This deci¬ 
sion was embodied in the following letter sent to one of the 
appellant’s attorneys: 
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Summary of argument 

The decision of this court in Dunn v. I ekes, supra, is con¬ 
trolling in this case. The facts in both cases are in no mate¬ 
rial respect different. And in the Dunn case, this court held 
that mandamus would not lie to compel the issuance of oil and 
gas leases or action on Dunn’s appeal to the Secretary. True, 
Jordan asks for declaratory’ relief while Dunn did not. but such 
relief is not granted as a substitute for mandamus in a case 
where mandamus does not lie, Doehler Metal Furniture Co. v. 
Warren, supra. 

The complaint fai-s to state a cause of action in mandamus 
to compel the Secretary to grant the appellant an oil and gas 
lease. Mandamus does not lie to control the Secretary’s dis¬ 
cretion under the Mineral Leasing Act to grant or withhold a 
lease. And the court lacks jurisdiction because the granting 
of a lease would involve the adjudication of title to mineral 
deposits in lands outside the District of Columbia. 

The complaint does not state a cause of action in mandamus 
to require the Secretary’ to take immediate action on appel¬ 
lant’s applications and appeals. Section 17 of the Mineral 
Leasing Act does not affect the Secretary’s full authority to con¬ 
trol and regulate proceedings in his office. It imposes no min¬ 
isterial duty upon him with respect to deciding upon applica¬ 
tions and appeals. But even if the act imposed such a duty 
or conferred a correlative enforceable right, the complaint does 
not allege facts showing arbitrary or unreasonable delay in per¬ 
forming the duty. It merely alleges that “* * * although 
a period of nearly five years has elapsed since the said appeals 
were filed, the Secretary of the Interior has failed to act there¬ 
on * * *” (Appellant’s App. 3, paragraph 8). In view of 
the presumption that public officials act properly, this is not 
enough, and the Dunn case so holds. Moreover, it affirma¬ 
tively appears from the decision set forth in the Assistant Sec¬ 
retary’s affidavit (Appellant’s App. 19, 20; this brief, p. 3), 
that the Secretary’s action in postponing final decision was not 
only a reasonable exercise of'discretion but necessary to pro¬ 
tect fully the interests of the United States, since the question 
<of the rights in and jurisdiction over the submerged lands in 


question, as between the United States and the States, was 
being considered by the Department of Justice and Congress. 
To compel the Secretary to decide is to nullify an exercise of 
discretion in timing his decision, no less discretionary than 
the decision itself. 

Declaratory relief of a finding of title in the United States 
and jurisdiction to lease in the Secretary, may not be granted 
in this case, (a) not only because mandamus does not lie and 
declaratory relief cannot be allowed as a substitute, but (b) 
because the appellant shows no legal interest in the lands, his 
interest as a citizen not being enough. Moreover, the court is 
without jurisdiction to grant such relief, among other things, 
because (a) the lands are outside of the District of Columbia 
and (b) the United States would be an indispensable party. 

ARGUMENT 

I 

This court’s decisions in Dunn v. I ekes and Doehler Metal 
Furniture Co. v. Warren are controlling 

This suit is in all material respects similar to Dunn v. lakes , 
72 App. D. C. 325, 115 F. (2d) 36, certiorari denied, 311 U. S. 
698 (1940). Both cases concern applications for oil and gas 
leases under the Mineral Leasing Act of February 25, 1920, as 
amended (41 Stat. 437 ; 30 U. S. C. sec. 181, et seq.). In the 
Dunn case, part of the lands applied for was within a confirmed 
private land claim and part was lands submerged beneath the 
Pacific Ocean off the coast of California. In the present suit 
all the lands applied for are so submerged- In both cases, 
after the applications were rejected by the General Land Office, 
action on the appeals of the applicants to the Secretary of the 
Interior was suspended pending legislative action and judicial 
determination with respect to the title and jurisdiction of the 
United States over such submerged lands. In the Dunn case, 
as in this case, the applicant was notified of the fact that resolu¬ 
tions were pending in Congress which related to the applica¬ 
tions and the appeal. (See footnote 8 in Dunn case, 72 App. 
D. C. 325, 115 F. (2d) 36, 37.) In each case the applicants, 
without alleging that the Secretary had acted arbitrarily or ca- 
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priciously, brought suit to obtain an order requiring the Secre¬ 
tary (a) to act on the applications and appeals, and (b) to issue 
leases to the applicants. 

With respect to the applicant’s right to an oil and gas lease 
under the Mineral Leasing Act, this court, adhering to its 
decision in United States ex rel. Roughton v. I ekes, 69 App. 
D. C. 324. 101 F. (2d) 24S (1938), held in the Dunn case that 
“under the applicable statutory provisions, the courts may noi 
compel the issuance of oil leases, confided by Congress to the 
discretion of the Secretary.*’ And as to the applicant’s right 
to compel the Secretary to act immediately upon the appeals 
of the applicant, this court said (72 App. D. C. 325, 326, 115 
F. (2d) 36,37): 

We come then to the appellant’s alternative prayer 
that the Secretary be compelled to take action on her 
application for a lease. Assuming that under some 
circumstances he might be so compelled, the appellant’s 
complaint presents no such case. She makes no allega¬ 
tion that the Secretary has granted any lease in deroga- 
! tion of such preferential rights as she may have under 
the statute. Even if we assume a “legal right*’ in the 
appellant, it must be remembered that the statute leaves 
entirely to the Secretary the procedure preliminary to 
decision on an application for an oil lease. Hence, an 
order in the nature of a mandamus to compel decision 
will not lie where his refusal to act is not clearly arbi¬ 
trary or capricious. The appellant’s complaint charges 
only that the Secretary has neither granted nor denied 
her application for a lease. It cannot be doubted that 
under many circumstances withholding aciion on such 
i applications for a rather extended period would be emi¬ 
nently proper, if not essential to wise administration. 
The appellant sets forth no factual allegations from 
which it could be inferred that the Secretary acted ar¬ 
bitrarily or capriciously in withholding his decision 
here; indeed she does not charge that he has so acted. 
In the absence of such allegations it must be assumed 
i that the Secretary has withheld decision on her applica- 
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> tion for a good and sufficient reason, and it would be 
clearly improper for the courts to compel his action in 
such a case. 

The only perceivable difference between this case and the 
Dunn case is that the present suit, in addition to the relief 
sought in both to compel the Secretary to act on the applica¬ 
tions and to issue leases, seeks a finding that the title to the 
lands applied for and the minerals therein is vested in the 
Government and is a part of the public domain, and a declara¬ 
tion that the Secretary has jurisdiction to issue oil and gas 
leases thereon. But these additional requests for a finding and 
declaration in the nature of a declaratory judgment do not as¬ 
sist the appellant in any way. Since it is clear that the ap¬ 
pellant is not entitled to a writ of mandamus, he can gain noth¬ 
ing by formulating his request for relief as a request for a 
declaratory judgment. In Doehler Metal Furniture Co. v. 
Warren, Comptroller General of the United States, 76 App. 
D. C. 60,62,129 F. (2d) 43,45, this court held: 

* * * The declaratory judgment Act, however, does 
not increase the jurisdiction of the federal courts, in 
the sense that, if a court has not had power over certain 
subject matter or over certain persons, the declaratory 
judgment Statute does not give it. 

As pointed out, the only jurisdiction the District 
Court has ever had over the actions of the Comptroller 
General is that of mandamus. Mandamus is one of 
the extraordinary writs. It in itself is a special rem¬ 
edy. That a court has jurisdiction in certain extreme 
situations does not mean that it has a generic super¬ 
visory and appellate jurisdiction. Thus we hold that 
the power to issue writs of mandamus does not give a 
court such general jurisdiction over the agency or sub¬ 
ject matter as to enable it to choose another form of 
relief, the declaratory judgment, for cases in which the 
writ of mandamus itself could not be issued. 

In his brief, the appellant cavalierly attempts to dispose of 
the Dunn and Doehler cases in two sentences. (Appellant's 
brief, 43.) The Dunn case, he says, is not in point because 



there the land had already been patented and was not open to 
leasing, and the applicant was not entitled to a lease. The fact 
is that among the lands involved in the Dunn case were sub¬ 
merged lands in the very same category as those in this case. 
But in any event the distinction is pointless, because the court’s 
decision in the Dunn case was premised on the discretionary 
character of the Secretary’s power under the Mineral Leasing 
Act and the failure to allege facts showing that the Secretary’s 
action in delaying decision on the appeal was arbitrary. The 
same power and the same failure are involved in this case. And 
the appellant attempts to distinguish the Doehler case by the 
bald assertion that the Secretary does not have the discretion 
which he claims under the Leasing Act. But the Dunn case, 
and other cases cited in the next point hereof, hold that he 
does have that very discretion. 

We think the Dunn and Doehler cases are clearly controlling 
and dispose of this case. We will proceed, however, in the rest 
of this brief to show that apart from the controlling nature of 
these cases, the judgment of the District Court was right. 

II 

Mandamus does not lie to control the discretion of the Sec¬ 
retary of the Interior under the Mineral Leasing Act to 
grant or withhold an oil and gas lease 

The statute which grants the Secretary authority to issue 
an oil and gas lease of public lands is the Mineral Leasing 
Act of February 25, 1920, as amended (41 Stat. 437, ch. 85; 
49 Stat. 674, ch. 599; 30 U. S. C. sec. 181, et seq.). Leases . 
such as the one sought by appellant are issued under section 
17 (30 U. S. C. sec. 226) which in part provides: 

All lands subject to disposition under this Act which 
are known or believed to contain oil or gas deposits, 
except as herein otherwise provided, may be leased by 
the Secretary of the Interior after the effective date of 
this amendatory Act to the highest responsible qualified 
bidder by competitive bidding under general regula¬ 
tions. * * * Provided further, That the person 
' - first making application for the lease of any lands not 
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United States ex rel. Chicago Great Western R. R. Co. 

v. I. C. C., 294 U. S. 50, 61-63 (1935). 

Dunn v. Iekes, 72 App. D. C. 325, 115 F. (2d) 36, cert, 
den., 311 U.S. 698 (1940). 

United States ex rel. Roughton v. I ekes, 101 F. (2d) 
248, 69 App. D. C. 324 (1938). 

Wann v. Ickes, 92 F. (2d) 215, 217-218, 67 App. D. C. 
291 (1937). 

Ducker v. Butler, 104 F. (2d) 236, 70 App. D. C. 103 
(March 20, 1939). 

i Dickinson, Administrative Justice, 277-289 (1927). 

The appellant’s brief points out that under section 13 of the 
original Mineral Leasing Act of February 25, 1920 (41 Stat. 
437,4141), it was provided: 

That the Secretary of the Interior is hereby author¬ 
ized * * * to grant to any applicant qualified un¬ 
der this Act a prospecting permit * * * 

# 

and that the amendatory act of August 21,1935 (49 Stat. 674), 
changed section 13 to read: 

That the Secretary of the Interior is hereby author¬ 
ized, and directed * # * to grant to any applicant 

qualified under this Act a prospecting permit. [Italics 
added.] 

It is apparently argued from this that the Secretary’s duty is 
thereby rendered mandatory and ministerial. (Appellant’s 
brief, 8, 9, 24r-27,29.) This change in language, however, can¬ 
not help the appellant. The amendment relates to “prospect¬ 
ing permits” and goes on to provide that “no prospecting per¬ 
mit shall be granted upon any application filed after ninety 
days prior to the effective date of this amendatory Act.” (49 
Stat, 674.) It appears from the appellant’s complaint that his 
application was filed on or about April 6, 1937 (Appellant’s 
App. 1), that is to say, well within the prohibited period. And 
his application is not for a prospecting permit, but a lease. ' 
The appellant’s application comes under section 17 of the Act 
which provides that lands known or believed to contain oil or 
gas deposits “may be leased by the Secretary of the Interior.” 
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This language is clearly permissive. Both the arguments that 
“may” means “shall,” and that somehow the amendment to 
section 13 helps an applicant for a lease made more than 90 
days after the effective date of the 1935 act, were specifically 
considered and rejected in United States ex rel. Roughton v. 
I ekes, supra. 

The complaint fails even to allege that the Secretary acted 
arbitrarily, irregularly, or capriciously in any way, nor does it 
allege any facts showing any such action. Paragraph 7 of the 
complaint does allege “that the grounds asserted by the Depart¬ 
ment of the Interior, as the basis for the rejection of plaintiff’s 
applications * * * is contrary to the fundamental law of 

the land * * * constituted an unjustifiable assumption of 
judicial prerogatives, was wrongful and arbitrary, and against 
the rights and interests of the Government and the plaintiff.” 
But paragraph 8 specifically alleges that the plaintiff appealed 
from the rejection of his applications to the Secretary on Au¬ 
gust 6, 1937; that the plaintiff “has diligently and persistently 
urged the Secretary of the Interior to take action thereon, and 
although a period of nearly five years has elapsed since the said 
appeals were filed, the Secretary of the Interior has failed to 
act thereon, up to the date of these presents.” (Appellant’s 
App. 3.) It is therefore evident that the allegations in para¬ 
graph 7 refer to the decision of the General Land Office and 
do not purport to allege either that the Secretary rendered a 
decision or that he acted arbitrarily or capriciously. 2 Nor is 
there anything in the complaint which could reasonably be 
said to constitute an allegation that the Secretary has acted 
arbitrarily in any way. The courts have consistently held that, 
in the absence of such an allegation, the presumption of regu¬ 
larity applied to the acts of public officers is controlling. 

Dunn v. Ickes, 72 App. D. C. 325,115 F. (2d) 36 (1940). 

Klamath and Moadoc Tribes of Indians v. United 
States, 296 U. S. 244, 253 (1935). 

* Insofar as the request for a judgment compelling the issuance of leases 
may be said to be an attempt to obtain judicial review of the Commissioner’s 
action, absent a decision by the Secretary on appeal to him, the appellant’s 
administrative remedies have not been exhausted. C/. Ducker v. Butler, 70 
App. D. C. 103,105, 104 F. (2d) 236, 238, 




United States v. Chemical Foundation, 272 U. S. 1, 14, 
15 (1926). 

Pam-To-Pee v. United States, 187 U. S. 371,378 (1902). 
Procter & Gamble Co. v. Coe, 96 F. (2d) 518, 521, 68 
App. D. C. 246 (1938). 


Ill 

V 

The complaint states no cause of action in mandamus to 
require the Secretary to take immediate action on the 
appeal and applications 


The courts will not interfere by mandamus with the business 
of an executive department nor supervise and direct the con¬ 
duct of its affairs without the clearest showing of arbitrary and 
unreasonable action which has resulted or will result in the 
denial to the complainant of an established legal right. The 
writ of mandamus “will issue only where the duty to be per¬ 
formed is ministerial and the obligation to act peremptory, and 
plainly defined. The law must not only authorize the de¬ 
manded action, but require it; the duty must be clear and in¬ 
disputable.” United States ex rel. McLennan v. Wilbur, 283 
U. S. 414, 420 (1931). 

The complaint in this case does not show that appellant has 
the right to compel the Secretary to render any decision. The 
fact iS that the Mineral Leasing Act vests complete discretion 
in the Secretary with respect to the disposition of deposits of 
oil and gas. This discretion includes not only discretion as to 
the issuance of mineral leases but also discretion as to whether 
or not the Secretary will accept, or act upon, any application 
for a lease. Thus, in United States ex rel. McLennan v. Wilbur, 
supra, the Secretary of the Interior, by general order, had re¬ 
jected and refused to receive applications for oil and gas pros¬ 
pecting permits. The complainants sought writs of mandamus 
to compel the Secretary to receive or reinstate their applica¬ 
tions “and act upon each according to its merits.” (283 U. S. 
414, 418.) The court held that the Secretary was vested with 
full discretion, denied the writs, and said: 



These provisions [of the Mineral Leasing Act] quite 
plainly indicate that Congress held in mind the distinc¬ 
tion between a positive mandate to the Secretary and 
permission-to take certain action in his discretion. Also, 
the difference between applicants for mere privileges 
and those persons who because of expenditures, or other¬ 
wise, deserved special consideration. 

* * * * * 

* * # Certainly, there is ground for a plausible, 

if not conclusive, argument that so far as it relates to 
the leasing of oil lands it goes no further than to em¬ 
power the Secretary to execute leases which, exercising 
a reasonable discretion, he may think would promote the 
public welfare. [283 U. S. 414,418, 419.] 

The case seems decisive that appellant is without legal right 
to mandamus the Secretary to render a decision on his applica¬ 
tion. As the court pointed out, a statute involving a positive 
mandate to the Secretary or directly conferring a benefit upon 
private persons which they are entitled to demand is quite dif¬ 
ferent from a statute conferring no rights upon anyone but 
merely granting authority to the Secretary, as guardian and 
manager of the public domain, to take certain action in his 
discretion. 

The Mineral Leasing Act is not a regulatory law such as the 
Securities Exchange Act of 1934 (act of June 6, 1934, 48 Stat. 
881; 15 U. S. C., sec. 77b, et seq.). The difference is one of form 
as well as substance. Thus, for example, the Securities Ex¬ 
change Act provides: 

Upon the filing of an application for registration pur¬ 
suant to subsection (b) or subsection (d), the Commis¬ 
sion shall by order grant such registration if the require¬ 
ments of this section are satisfied * * * [15 XJ. S. 

C. sec. 78o-3(e)]. 

Another illustration, even more pointed in conferring not only 
a right to a decision, but one within a fixed time, is section 
203 (a) of the Emergency Price Control Act (50 U. S: C. sec. 
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923 (a)), which is discussed in Safeway Stores v. Brown, U. S. 
Emergency Court of Appeals Nos. SO, 82, 84, October 12, 1943. 
That section provides: 

Within a reasonable time after the filing of any pro¬ 
test under this subsection, but in no event more than 
thirty days after such filing or ninety days after the 
issuance of the regulation or order * * * in respect 

1 of which the protest is filed, whichever occurs later, the 
• Administrator shall either grant or deny such protest 
in whole or in part, notice such protest for hearing, or 
provide an opportunity to present further evidence in 
connection therewith. 

Under such statutes, the individual has rights and interests 
which entitle him to a decision by the administrative tribunal 
and it is properly within the ambit of the judicial function to 
vindicate such rights by mandamus. But this case, involving 
a statute which confers no such rights, is well beyond the 
boundary of “permissible, judicial inquiry into administrative 
and executive responsibility.” Perkins v. Lukens Steel Com¬ 
pany, 310 U. S. 113 (1940). 

In the Lukens case, the Supreme Court carefully drew this 
distinction, saying with respect to an analogous act (310 U. S. 
113,128-130) : 

The Act does not represent an exercise by Congress 
of regulatory power over private business or employ¬ 
ment. In this legislation Congress did no more than 
instruct its agents who were selected and granted final 
authority to fix the terms and conditions under which 
the Government will permit goods to be sold to it. The 
Secretary of Labor is under a duty to observe those in¬ 
structions just as a purchasing agent of a private cor¬ 
poration must observe those of his principal. In both 
instances prospective bidders for contracts derive no 
enforceable rights against the agent for an erroneous 
interpretation of the principal’s authorization. For 
erroneous construction of his instructions, given for the 
sole benefit of the principal, the agent is responsible to 


his principal alone because his misconstruction violates 
no duty he owes to any but his principal. The Secre¬ 
tary's responsibility is to superior executive and legisla¬ 
tive authority. Respondents have no standing in court 
to enforce that responsibility or to represent the 
public’s interest in the Secretary's compliance with the 
Act. * * * 

The contested action of the restrained officials did 
not invade private rights in a manner amounting to a 
tortious violation. On the contrary, respondents in 
effect seek through judicial action to interfere with the 
manner in which the Government may dispatch its own 
internal affairs. And in attempted support of the in¬ 
junction granted they cite many cases involving con¬ 
tested Government regulation of the conduct of private 
business: Their cited cases, however, all relate to prob¬ 
lems different from those inherent in the imposition of 
judicial restraint upon agents engaged in the purchase 
of the Government’s own supplies. 

This line of argument is peculiarly applicable here. Section 
17 of the Mineral Leasing Act is not regulatory, nor does it 
bestow any rights upon individuals to a lease. It represents 
an exercise of the plenary power of Congress to dispose of prop¬ 
erty of the United States, while the Lukens case involved the 
power to acquire property for the United States. In enacting 
section 17, Congress did no more than instruct its agent, the 
Secretary of the Interior, and grant him final authority over 
the leasing of mineral deposits owned by the United States. 
As the Supreme Court has recently pointed out in United 
States v. City and County of San Francisco, 310 U. S. 16, 29 
(1940): 

Article 4, section 3, Cl. 2 of the Constitution provides 
that “The Congress shall have Power to dispose of and 
make all needful Rules and Regulations respecting the 
Territory and other Property belonging to the United 
States.” The power over the public land thus entrusted - 
to Congress is without limitations. “And it is not for 
the courts to say how that trust shall be administered. 
That is for the Congress to determine.” * * * 
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The court will therefore not require him to exercise immed¬ 
iately his discretion and decide whether he will or will not 
grant the lease. There is, it seems to us, no more justification 
for the Court to do so in this case, than in the analogous case 
of a private owner of land who is merely asked by another 
person to grant him an oil lease and remains silent. It goes 
without saying that in such a case the court would not compel 
the private owner to say whether he will or will not grant a 
lease. And yet the United States in this case is acting in its 
proprietary capacity. Congress has exercised its plenary power 
over the Government's property by endowing its agent, the 
Secretary, with the same free choice of leasing or not leasing 
which is the privilege of the private owner. In these circum¬ 
stances, the appellant here has no more right to an immediate 
decision by the Secretary of his application for a lease, than he 
would have if the Secretary were the private owner of the 
land or his agent. For the courts to interfere with such ad¬ 
ministrative responsibility would “be contrary to traditional 
governmental practice and would create a new concept of 
judicial controversies.” Perkins v. Lukens Steel Company, 
supra, p. 130. 

In the Dunn case, this court disposed of the question of com¬ 
pelling the Secretary to decide, by holding that even if a “legal 
right” to a decision were to be assumed, he had not made out a 
case in mandamus. The same assumption may for the sake of 
argument be made in this case with the same result and for the 
same reasons. For even if appellant were able to show and 
had shown in his complaint that he had a clear and specific 
right to have his appeal decided by the Secretary, his com¬ 
plaint still would not state a cause of action in mandamus to 
require immediate actipn. He has pointed to no statute, rule, 
or regulation conferring upon him any right to demand of the 
Secretary an immediate decision on the appeal or a decision 
within any particular period of time. 3 Appellant has merely 
alleged that: 

* * * the appeals of the plaintiff have been on file 

in the office of the Secretary of the Interior since August 

* Cf. Safeicay Stores v. Brotcn, U. S. Emergency Court of Appeals, Nos. 80, 
82, 84, Oct. 12, 1843. 



6th, 1937. " That plaintiff has diligently and persistently 
urged the Secretary of the Interior to take action there¬ 
on, and although a period of nearly five years has elapsed 
since the said appeals were filed, the Secretary of the 
Interior has failed to act thereon, up to the date of these 
presents [Appellant’s App. 3]. 

As in the Dunn case, he makes no allegation that the Secretary 
has granted any lease in derogation of such preferential rights 
as he might conceivably have under the statute. -We refer 
to the provision of section 17 which grants merely a preference 
to the first applicant for a lease of lands not within any known 
geologic structure of a producing field (49 Stat. 676, 30 U. S. C. 
sec. 226). Here, as in the Dunn case, the complaint charges in 
effect only that the Secretary has neither granted nor denied 
his application for a lease and sets forth no factual allegations 
from which it could be inferred that the Secretary acted arbi¬ 
trarily or capriciously in withholding his decision, and the com¬ 
plaint does not even charge that he has so acted. It follows, 
as squarely held in that case, that the complaint fails to state a 
cause of action. 

The complaint does not allege that the Secretary has refused 
to decide the appeal. On the contrary, the affidavit in sup¬ 
port of the appellee’s motion for summary judgment shows that 
the Secretary took action which definitely implied that he 
would decide the appeal (Appellant’s App. 19, 20). He merely 
suspended consideration of the appeal for the reasons stated. 
In doing so, the Secretary exercised a discretion innate in every 
judicial or quasi-judicial body. Not only is the process of de¬ 
ciding discretionary, but within reasonable bounds, the time 
when decision is to be made. To compel the Secretary to cancel 
his suspension of the appeal and to decide it, is to nullify an 
exercise of discretion in timing his decision, no less discretion¬ 
ary than the decision itself. Neither will be controlled or in¬ 
terfered with save in clear cases of arbitrary and unreasonable 
abuse. 

This very case demonstrates the need for such discretion 
with respect to the time of rendering a decision. Jordan ap¬ 
pealed to the Secretary to reverse a decision of the Com mis- 




sioner of the General Land Office, refusing to grant him oil 
leases in submerged coastal lands on the grounds of no title 
in the United States and no jurisdiction to grant leases. While 
the appeal was pending, the Government through the Depart¬ 
ment of Justice and Congress, was and is considering the prob¬ 
lem of the rights which the United States may have in the sub¬ 
merged lands and their minerals. Unless decision were post¬ 
poned, the Secretary would be compelled to render a specula¬ 
tive decision, perhaps directly opposite to that which he would 
render when fully informed, and perhaps prejudicial to the 
interests of the United States. The Secretary did not refuse 
to act. Consideration of the appeal was “suspended.” The 
necessary implication is that further action would be taken at 
an appropriate future time. It follows that the Secretary 
reasonably exercised his discretion in suspending action. This 
was recognized by this court when it remarked in the Dunn 
case (72 App. D. C. 325, 326, 115 F. (2d) 36, 37): ‘It cannot 
be doubted that under many circumstances withholding action 
on such applications for a rather extended period would be 
eminently proper, if not essential to wise administration.” 

Moore v. United States ex rel. Boyer, 32 App. D. C. 243 
(1908), dismissed 220 U. S. 625 (1911), is also decisive of the 
appellant’s right to require the Secretary to act. In that case 
action had been suspended by the Commissioner of Patents on 
the plaintiff’s applications pending the disposition of an appeal 
in the courts in a case affecting plaintiffs rights in the patent 
proceedings. The plaintiff thereupon sought mandamus. This 
court held (32 App. D. C. 247,248): 

This is clearly an instance of judicial interference with 
the discretionary power of an executive officer of the 
government. It is elementary that a court is powerless 
to direct the action of an executive officer unless a posi- 
i tive legal right is being invaded by the officer, where the 
I duty imposed upon him is clearly prescribed and en- 
r joined by law. The duty, however, must be so plain 
! and positive that the officer has no discretion left. Mer¬ 
rill, Mandamus^ p. 64. 

The Commissioner of Patents is vested with full au¬ 
thority to control and regulate the course of proceedings 
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Curser v. Smith, 1 Bam. K. B. 59, 60, 94 Eng. Reprint 
, 41 (1728). 

Cf. United States ex rel. Crawford v. Addison, 63 U. S. 
(22 How.) 174 (1859). 

Moreover, it should be pointed out that the action of the 
Secretary in postponing decision in Jordan’s case is not iso¬ 
lated. As appears from the Secretary's decision of suspension 
in this case: “This Department * * * has suspended ac¬ 
tion on all of Mr. Jordan’s applications and other similar appli¬ 
cations” (Appellant’s App. 20; this brief, p. 3). In other 
words, the suspension has been general. In this aspect, the 
action of the Secretary is clearly supported by United States v. 
Wilbur, 283 U. S. 414, where a general order not merely sus¬ 
pending but rejecting or refusing to receive all prospecting 
permit applications was upheld; the Secretary’s authority with 
respect to both the prospecting permits there involved and the 
leases here involved being discretionary. 

IV 

The appellant’s prayers for findings and declarations in the 
nature of a declaratory judgment do not entitle him to 
any relief 

It has already been demonstrated that the appellant is not 
entitled to a writ of mandamus requiring the Secretary either 
to take immediate action on the appellant's appeal and applica¬ 
tions or to issue a lease to him. In such circumstances, the 
fact that the appellant also seeks a declaratory judgment with 
respect to the title of the lands and the jurisdiction of the Sec¬ 
retary to issue leases thereon, does not afford him any basis for 
such relief. A declaratory judgment will not be issued as a 
substitute for the writ of mandamus in cases in which the writ 
of mandamus itself could not be issued. 

Doehler Metal Furniture Co. v. Warren, Comptroller 
General of the United States, 76 App. D. C. 60,129 P. 
(2d) 43 (1942). 

Putnam v. Ickes, 64 App. D. C. 339, 342, 78 F. (2d) 
223, 226 (1935). 


In addition, the appellant does not show any interest in the 
lands applied for, other than as a citizen of the United States, 
which is not enough to give him any standing to ask this court 
to determine the title of the United States. And in any event, 
the United States would be an indispensable party to any such 
suit. 

Cf. Putnam v. Ickes, 64 App. D. C. 339, 342, 7S F. (2d) 
223,226(1935). 

Perkins v. Lukens Steel Co., 310 U. S. 113, 125 (1940). 

Massachusetts v. Mellon, 262 U. S. 447, 48S (1923). 

Louisiana v. Garfield, 211 U. S~ 70 (1908). 

V 

The court is without jurisdiction to compel the granting of 
a lease or to render any declaratory judgment with respect 
to the title to the lands and minerals, for to do so would 
involve an adjudication of title to mineral deposits in lands 
outside the District of Columbia 

V 

The appellant is proceeding on the theory that the United 
States owns the mineral deposits in the lands covered by his 
application. Furthermore, section 1 of the Mineral Leasing 
Act provides for the leasing of oil and gas deposits “owned by 
the United States’’ (30 U. S. C. sec. 181). Unless the United 
States “owns” the lands or the oil and gas deposits 4 in ques¬ 
tion, appellant has no shadow of a claim to the leases which 
he demands. Moreover, the stated reason for the suspension 
of appellant’s applications is the question of the Federal Gov¬ 
ernment’s ownership. It is therefore apparent that the appel¬ 
lant’s prayer for judgment directing the Secretary to issue a 
lease, like his request for a declaratory judgment with respect 
to title, necessarily involves the question of title to the lands 
and the minerals contained therein. But, as the complaint 

4 Mineral rights and the rights of an oil and gas lessee are considered real 
property. Section 3617, Political Code of California, 1937. Oraciosa Oil 
Co. v. Santa Barbara , 155 Calif. 140,144, 99 Pac. 483, 20 L. B. A. 211 (1900); 
BamsdaU v. Merriam, 8 Fed. Supp. 185 (D. C. Calif., 1934); County v. Barry, 
207 Calif. 189, 277 Pac. 333 (1929); Texas Co. v. Moynier , 129 Calif. App. 
738,19 P. (2d) 280 (1933). See also 4 Summers Oil and Gas, Sections 785, 
788, 787, 789, 791, 795, 796 (2d ed., 1938); 3 Summers, supra. Section 557. 
Holloway's v. Whatley, 131 S. W. (2d) 89 (Ter, 1939). 





alleges, the land is off the west coast of California and there¬ 
fore Is outside the territorial jurisdiction of, this court. Even 
a court having jurisdiction of the parties has no jurisdiction of 
such a suit where the lands involved are outside its territorial 
jurisdiction. 

Fall v. Eastin, 215 U. S. 1 (1909). 

Corbett v. Nutt, 10 Wall. (77 U. S.) 464, 475 (1870). 
Columbia National Sand Dredging Company v. Morton, 
28 App. D. C. 288 (1906). 

Irrigation Land and Improvement Co. v. Hitchcock, 28 
App. D. C. 587 (1907); appeal dismissed, 215 U. S. 613 
(1909). 

Appeal of Thomas, 131 Pa. St. 298,18 Atl. 875 (1890). 
Northern Indiana R. R. Co. v. Michigan Central R. R. 

Co., 15 How. (56 U. S.) 233 (1853). 

Ellenwood v. Marietta Chair Co., 158 U. S. 105 (1895). 
Carpenter v. Strange, 141 U. S. 87,106 (1891). * 

Ross v. Lawrence, 193 Iowa 47,186 N. W. 455 (1922). 
Fuller v. McKim, 187 Mich. 667,154 N. W. 55 (1915). 
Livingston v. Jefferson, Fed. Cas. No. 8411 (1811). 

1 Beale, Conflict of Laws, pp. 422-428 (1935). 

1 Wharton, Conflict of Laws, sec. 289a (3d ed. 1905). 

It follows that the courts of the District of Columbia are 
without jurisdiction to entertain this suit. 

CONCLUSION 

We think the final judgment of the court below was right 
and should be affirmed. 

Respectfully submitted. 

Fowler Harper, 

Solicitor, 

Harry M. Edelstein, 

Assistant Solicitor, 

~ 1 Jackson E. Price, 

Principal Attorney, 

All of Department of Interior, Washington, D. C., 

Attorneys for Appellee. 

November 18,1943. 




APPENDIX 

/ . r ■ 

' [H. J. Res. 5, 1 77th Cong., 1st sess.] 

JOINT RESOLUTION To declare the policy of the Government of the 
United States in regard to tide and submerged lands * 

Whereas for over a century it has been the accepted and 
declared policy of the United States of America that the 
several States had title to tide, and submerged lands within 
their .respective boundary as an incident of sovereignty; and 
which said theory of ownership has been often confirmed by* 
repeated decisions of the Supreme Court of the United States; 
and 

Whereas said settled rule was first disturbed by the intro¬ 
duction in the United States Senate of S. J. Res. 92, known 
as the Nye bill; and more recently said heretofore unques¬ 
tioned right of the several States has been further invaded 
by an action in eminent domain, filed in the United States 
District Court of Los Angeles, by the Department of Jus¬ 
tice, condemning three hundred and thirty-three acres of 
submerged and tide lands located in and a part of the 
harbors of Los Angeles and Long Beach, in which said case 
the Attorney General of the United States is contending 
that the United States has the right to take said land with¬ 
out paying compensation therefor; and 

Whereas while such S. J. Res. 92 has had the effect of dis¬ 
turbing what had been long considered vested rights, both 
public and private, this court procedure has now passed 
beyond the position of threat and has in fact invaded the 
domain of the State and the public rights thereof, and indeed 
of public functions of every port in America; and unless 
the course of such policy is changed, its disturbing, if not 
paralyzing, action will disastrously affect all harbors and 

1 Identical with H. J. Res. 34, 77th Cong., 1st sess^ and H. J. Res. 27, 78th 

Cong., 1st sess. , 
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tide and submerged lands within the United States, as well 
as our coastwise, intercoastal, and foreign commerce; and 
Whereas this trespass into the legal field, under the guise of 
war necessity, of an untried and heretofore condemned 
theory, will disturb, if not destroy, the efficient control and 
operation of all United States ports; and may take, without 
compensation, harbors constructed at great cost, and inflict 
an inestimable injury to commerce: Therefore be it 

Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
the doctrine that the title to submerged and tide lands is, and 
ought to be, vested in the respective States within whose 
boundaries such lands are situated, is hereby reaffirmed; and 
further that such harmful and needless disturbance not only 
of settled property rights of individuals, but of States, and 
their political subdivisions, is condemned, together with the un¬ 
warranted hayasion of the jurisdiction of the public officers and 
bodies controlling the operation of harbors and the further¬ 
ing of domestic and foreign commerce. 


u. t. raiNTtM ornct: i«4s 






